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In the Court of Appeals of the District of 

Columbia. 

January Term, 1923. 


Roy Gordon and Rufus" 
Gordon 


No. 3938. 

Special Calendar No. 26. 


The United States. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

This appeal is prosecuted from a judgment of the 
Supreme Court of the District of Columbia, imposing 
the death penalty, by hanging, upon Rufus Gordon, 
and life imprisonment upon Roy Gordon. (Record, 
p. 16.) The facts established at the trial, briefly 
stated, were as follows: 

On September 12, 1919, between 7 and 8 o’clock 
p. m., Rufus and Roy Gordon, brothers, and Aloysius 
Chase, a brother-in-law, were at 1621 Twelfth Street 
northwest, the home of Mrs. Sarah Gordon, mother 
of Rufus and Roy. While there Rufus stated to 
his brother Roy and Chase that he had a good gun, 
and suggested that they go out and make some money. 
(Bill of exceptions, pp. 9-12.) Shortly thereafter 
the two Gordons and Chase left the house. After 
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they had reached the sidewalk Rufus Gordon stated 
that he was going to hold up and rob somebody, and 
that he wanted them to watch. He then told his 
brother Roy to get his gun. The three went to a 
pool room at Seventh and Florida Avenue northwest, 
where they remained, playing pool, until around 
10 o’clock, at which time Rufus suggested that they 
go up on the hill, stating that they were going to get 
some money. They then w T ent to the corner of 
Lamont Street and Sherman Avenue northwest. 
Roy Gordon went into a store there and came out 
and suggested that they go back to the pool room. 
After they had been at the pool room a short time, at 
the suggestion of Rufus Gordon, they returned to the 
corner of Lamont Street and Sherman Avenue. 
When they arrived there Rufus told his companions 
to wait. Roy Gordon and Chase crossed the street 
and w r aited a little while. While they were waiting a 
w oman was seen to go into and come out of a grocery 
store on the corner. After she came out Rufus 
Gordon went in, and in about a minute a shot was 
fired. Roy Gordon and Chase ran down the street 
together, and Rufus Gordon ran out of the store and 
into a near-by alley. (Bill of exceptions, p. 10.) 
The shot was heard by several persons in the neigh¬ 
borhood, and in a few minutes the dead body of 
Simon Miller was found in the store, behind the 
counter, in a pool of blood, with a bullet hole in the 
neck. (Bill of exceptions, pp. 3, 4, 5.) Within ten 
or fifteen minutes prior to the time the shot was fired 
Rufus and Roy Gordon w r ere seen and recognized at 
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Sherman Avenue and Lamont Street. (Bill of ex¬ 
ceptions, pp. 6 and 7.) On the next day after the 
shooting took place Rufus Gordon told Chase that he 
shot the man because he “ made a dive as if he was 

diving under the counter for a pistol.” (Bill of 

* 

exceptions, p. 10.) 

QUESTIONS RAISED ON APPEAL. 

By his assignments of error, found on pages 19 
and 20 of the record, appellant claims that the court 
erred in eight particulars, which, briefly summarized, 
are as follows: 

1. The court erred in permitting certain witnesses 
to testify without the names and addresses of said 
witnesses having been served upon appellant two 
days prior to trial. 

2. The court erred in permitting Aloysius Chase, 
jointly indicted with the defendants, to testify after 
a nolle prosequi had been entered by the Govern¬ 
ment. 

3. The court erred in refusing to permit counsel to 
prove that Aloysius Chase stated, in the presence of* 
Sarah Gordon, that he had not seen Rufus Gordon 
for three or four years, and that he knew nothing 
about the killing of Miller. 

4. The court erred in neglecting to inform the jury 
that there was a presumption of innocence which 
could only be overcome by testimony which satisfied 
them beyond a reasonable doubt. 

5. The court erred in that part of his charge which 
instructed the jury that they could believe parts and 
disbelieve parts of the testimony of certain witnesses. 
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6. The court erred in permitting the United States 
attorney to cross-examine Rufus Gordon in respect 
of previous convictions. 

7. The court erred in allowing testimony as to 
statements made by Roy Gordon after the commis¬ 
sion of the offense and out of the presence of Rufus 
Gordon. 

8. The court erred in that part of the charge in¬ 
structing the jury as to w r hat constituted intent and 
purpose and in bringing to the attention of the jury 
the section of the code referred to in his charge. 

ARGUMENT. 

FIRST AND SECOND ASSIGNMENTS. 

During the course of the trial a nolle prosequi was 
entered by the Government as to Aloysius Chase, one 
of the defendants, and he was called as a witness and 
gave testimony on behalf of the Government. Chase’s 
name and address were not included in the list of 
witnesses served upon appellant. Although no ob¬ 
jection was made, nor exception taken, to Chase 
testifying as a witness, appellant now urges that the 
court erred in permitting him to testify, the grounds 
of the argument being that, under section 1033 of the 
Revised Statutes of the United States, the Govern¬ 
ment was required to serve upon appellant two days 
before the trial a list of the names and addresses of the 
witnesses to be called at the trial. 

The clear purpose of the statute in question, 
requiring service upon a defendant charged with a 
capital offense of a list of the witnesses to be used at 
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the trial was to permit such defendant or his counsel 
to inform himself as to the credibility, bias, and 
interest of the witnesses named and of their source 
of information and knowledge of the charge laid in 
the indictment. Since the statute was enacted for 
benefit of one charged with a capital offense, it is 
clear that he may waive it if he please. We there¬ 
fore submit that appellant, having sat at the trial 
and said nothing, can not now be heard to complain 
in this court that he was prejudiced. 

In the case of Hickory v. United States (151 U. S 
303, 307) where the identical proposition urged hert 
was raised, the court stated: 

Under section 1033 of the Revised Statutes, 
any person indicted of a capital offense has the 
right to have delivered to him at least tw T o 
days before the trial a list of the witnesses to 
be produced, and it would be error to put him 
on trial and allow witnesses to testify against 
him whose names had not been furnished, if 
he seasonably asserted his right, Logan v. 
U. S. (144 U. S. 263); but we think that he 
did not do that here, and that defect was 
waived. It was suggested by counsel for the 
defendant that the objection was made as 
soon as it was discovered that no notice had 
been given in respect to this witness; but we 
are of the opinion that the discretion of the 
trial court was properly exercised upon the 
question. Counsel ought not to sit by and 
listen to the testimony in chief of a witness 
before inquiring whether his name has been 
furnished to the defendants. 



In the case of Lord v. State (18 N. H. 173, 176), the 
question was raised under a statute similar to section 
1033 of the Revised Statutes, that the appllant, al¬ 
though not seasonably asserting his right, was ille¬ 
gally convicted because of the provisions of the statute 
had not been complied with. But the court held that, 
by not objecting at the proper time, the defect was 
waived and, in disposing of the contention, said: 

The statute was intended to secure to per¬ 
sons indicted means of information which 
would enable them to make their defense, and 
not furnish them an exception to be shrewdly 
used as a means to escape from justice. 

Appellant states that it is manifest from a reading 
of the bill of exceptions that there had been an ar¬ 
rangement from the beginning of the trial that Chase 
was to be produced as a witness. If this fact appears 
from a reading of the bill, it must have been more 
apparent during the course of the trial, and should 
have put appellant and his counsel on notice of what 
to expect, and should and did give him an opportu¬ 
nity to assert his right if he thought it advisable to do 
so. For reasons best known to himself, he did not 
think it advisable to assert his right, and he can not 
now be heard to complain. 

Appellant also claims (Brief, p. 1) that three other 
witnesses, viz, Arthor B. Simms (evidently meaning 
Arthur B. Scrivener), Matilda Harris, and Mary 
Lucas, whose names and addresses were not served 
upon him, were called by the Government and testi¬ 
fied against him. No objection was made to these 
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witnesses giving testimony. The record shows that 
they gave testimony only in rebuttal. It has been 
decided that, since the names and addresses of 
rebuttal witnesses can not be known in advance of 
the trial, the provisions of the statute do not extend 
to such witnesses. ( Goldsby v. U . S. t 160 U. S* 70, 
76.) 

THIRD ASSIGNMENT. 

During the course of the production of testimony 
in defense, which was that of an alibi, appellant 
offered to prove by Mrs. Sarah Gordon, mother of 
Rufus and Roy Gordon, that, at a conversation 
between Chase and appellant’s counsel, Chase had 
stated that he had not seen Rufus Gordon for three 
or four years and that he, Chase, knew nothing about 
the killing of Simon Miller. It should be noted that 
Chase had not been asked, when he was on the stand, 
if he made such a statement, and, further, that 
counsel stated to the court that the offer was made 
for the purpose of showing prejudice on the part of 
Chase. The Court refused to permit this testimony 
to be given and an exception was taken. (Bill of 
exceptions, pp. 23, 24, 25.) Appellant claims (Brief, 
p. 3) that refusal of the court to permit the offered 
testimony to be given constituted error, stating that 
the testimony offered had a tendency to show 
prejudice on the part of Chase. He gives no reasons 
and cites no authority for his proposition, and we 
submit that there are none. Instead of showing 
prejudice, it is clear that the proof offered would 
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have shown just the reverse, and since it was offered 
for the purpose of showing prejudice, it was not error 
for the court to refuse to permit the testimony to be 
given. 

FOURTH ASSIGNMENT. 

Appellant’s fourth assignment is based on the fact 
that the record does not disclose that the court in¬ 
structed the jury that there was a presumption of 
innocence which attended appellant until he was 
proven guilty. The record does not show that such 
an instruction was given, nor does it show that any 
request was made for such an instruction, nor that 
any objection was made or exception taken to the 
charge of the court on this or any other ground. It 
should be noted that the court charged fully upon 
the question of proof beyond a reasonable doubt. 
The point, therefore, presented by appellant’s assign¬ 
ment is not a refusal nor a deliberate failure to charge 
upon the presumption of innocence, but a mere inad¬ 
vertent omission to so charge. Is this reversible 
error? Our contention is that a mere nondirection 
of this kind is not error. 

Appellant’s brief gives no reason and cites no 
authority in support of his contention. However, 
since the question is of considerable importance, 
we deem it our duty to fully set forth reasons and 
authorities which we contend are applicable to the 
question. 

It is well settled law that error cannot be predicated 
upon a failure or omission to charge where no request 
to charge is made. As was stated by the Supreme 
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Court in a capital case, in Isaacs v. United States. 
(159 U. S. 487), at page 491: 

It is no ground for reversal that the court 
omitted to give instructions where they were 
not requested by the defendant. It is suffi¬ 
cient that the court give no erroneous in¬ 
structions. 

And in Hume v. United States (170 U. S. 210, 211) 
the court said: 

We cannot regard as error the omission to 
give instructions which were not asked. 

It may be questioned that the rule laid down in 
the Isaacs and Humes cases only relates to instruc¬ 
tions applicable to particular cases and does not 
apply to a general instruction like the presumption 
of innocence. In Coffin v. United States (156 U. S. 
432, 457) the trial court, although requested, refused 
to charge upon the presumption of innocence. On 
appeal to the Supreme Court of the United States, 
the refusal of the court to charge as requested was 
held to be reversible error. During the course of 
the very lengthy opinion delivered by Mr. Chief 
Justice White, it was stated: 

In Texas it has been held that it is the duty 
of the court to state the presumption of inno¬ 
cence along with the doctrine of reasonable 
doubt, even though no request be made to do 
so. Black v. State , 1 Tex. App. 368; Pries- 
muth v. State , 1 Tex. App. 480; McMullen v. 
State y 1 Tex. App. 557. It is doubtful, how¬ 
ever, whether the rulings in these cases were 
not based upon the terms of a Texas statute, 
and not on the general law . [Italics supplied.] 

32122—23-2 
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The case of Cochran v. United States , 157, U, S. 
286, 300, also illustrates the attitude of the Supreme 
Court upon the subject. In the court below a 
request had been made and refused to charge upon 
the presumption of innocence. In ruling upon the 
point on appeal, the court stated: 

But there is nothing in the request (referring 
to request to charge upon reasonable doubt) 
as given by the court, which refers to the pre¬ 
sumption of innocence which attends the 
accused at every stage of the proceeding, and 
we think the defendants were entitled to an 
instruction upon that point, if requested. 
[Italics supplied.] 

In a number of States, viz, Missouri, Ohio, 
tucky, Alabama, and California, it has been held 
that the presumption of innocence and doctrine qf 
reasonable doubt are legally equivalent; that is to 
say, that the presumption of innocence is otherwise 
stated by saying that the accused is entitled to the 
benefit of every reasonable doubt. 

State v. Kennedy, 154 Mo. 268; Moorehead 
v. State , 34 Ohio State 212; Stevens v. Com¬ 
monwealth, 45 S. W. (Ky.) 76; Ogletree v. 
State, 28 Ala. 693; People v. Lemon, 79 Calif. 
625, 631; Commonwealth v. Holgate, 63 Pa. 
Sup. Rep. 246, 256; See also Stevens Hist. Cr. 

Law, Vol. I, 437; Thayer, Prel. Treat. Ev., 551. 

Although we do not urge the foregoing authorities 
as being applicable in this jurisdiction, they are cited 
to illustrate the trend of judicial opinion upon the 
subject under discussion. However, we do contend 
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that the law is well established that a mere omission 
to charge upon the presumption of innocence, where 
no request has been made to so charge, is not reversi¬ 
ble error, and in support of this contention we submit 
the following excerpts from cases where the precise 
point was raised and decided: 

“But in this case the defendant made no 
request that such instruction should be given, 
and, as held in People v. McNutt , (93 Cal. 658), 
in the absence of a request, the failure of the 
court to charge upon any specific principle of 
law will not be held error.” People v. Matthai , 
135 Cal. 442, 445. 

“Error is predicated on the failure of the 
court to instruct, without a request therefore, 
that the law presumes every man innocent 
until he is proven guilty. While such an in¬ 
struction would have been proper, it was not 
necessary. The court instructed that every 
material element of the crime charged must 
be proven beyond a reasonable doubt, and this, 
in itself, presupposes the innocence of the 
accused. In addition to this, jurors of ordi¬ 
nary intelligence understand that in law 
every man is presumed to be innocent until 
proven guilty beyond a reasonable doubt.” 
(State v. Hayward, 153 Iowa 265, 268.) 

“It is next argued that the court neglected 
to charge the jury as to the presumption of 
innocence. The attention of the court was 
not called to this point. The court, however, 
did very fully instruct the jury that they 
must be convinced by the evidence of the 
guilt of the accused, beyond any reasonable 
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doubt. This point is ruled by People v. Graney 
(91 Mich. 646); People v. Smith, (92 Mich. 
10).” People v. Ostrander, (110 Mich. 60, 63.) 

“The next assignment of error is founded 
upon the court’s failure to instruct the jury 
that in criminal cases the law presumes the 
defendant to be innocent of the crime charged, 
and that this presumption follows him through¬ 
out the trial and until the jury are convinced 
beyond a reasonable doubt of the guilt of the 
defendant. No request was made by the 
defendant for such instructions, and for that 
reason this court, many years ago, established 
and has since followed the rule that no error 
is assignable.” (State v. Donahue, 75 Oreg. 
409, 418.) 

“While it is usual, and we think the proper 
course, to instruct the jury that the law pre¬ 
sumes the innocence of the defendant, and be¬ 
fore the jury can convict him they must find 
him guilty beyond a reasonable doubt, yet, 
w r hen the court has, as in this case, fully in¬ 
structed in his favor on the doctrine of rea¬ 
sonable doubt, and the evidence so abundantly 
sustains the verdict of the jury, we do not think 
the sentence should be reversed solely for the 
failure to state the presumption.” (State v. 
Cline, 27 S. D. 573, 587.) 

“ The authorities seem to be unanimous that, 
where such an instruction is requested, it is 
error to fail or refuse to give it, and with 
those authorities we concur. But the general 
rule now is, except in cases where there are 
specific provisions of the statute, which are 
mandatory upon the court, as in the case 
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under our statute, of instructing the jury as 
to the failure of the defendant to testify in his 
own behalf, that, subject to a few statutory 
innovations, mere nondirection, partial or 
total, is not ground for a new trial, unless 
specific instructions, good in point of law 
and appropriate to the evidence, were re¬ 
quested and refused." (State v. Ross , 85 
Wash. 218, 225.) 

In view of the foregoing authorities, and the fact 
that the court's charge in every other respect fully 
and fairly instructed the jury as to their duty in the 
case, we submit that the judgment and verdict 
should not be disturbed by reason of the mere inad¬ 
vertent omission of the court to charge upon the 
presumption of innocenoe, especially since appellant 
and his counsel did not deem it necessary to call the 
court's attention to that omission. 

FIFTH ASSIGNMENT. 

In respect of the court's charge, it is also claimed 
that the court erred in charging the jury in substance 
that they could “ take part of what a witness says 
as the truth, and you could take another part as 
not being true," without stating to the jury that, 
if they should find that any witness had sworn 
falsely to a matter within the knowledge of the wit¬ 
ness, with willful intent, the jury were at liberty to 
disregard the whole of the evidence. There was no 
request to charge upon this point, nor was there 
any objection made or exception taken to the charge 
as given. Furthermore, the bill of exceptions, page 
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37, discloses that the court charged exactly what 
appellant contends should have been charged, the 
language of the court being as follows: 

Of course, if you find that any witness has 
willfully and deliberately testified falsely to 
any material fact in this case, you are at 
liberty to disregard the testimony of that 
witness entirely. You are not required to 
do it, but you may disregard it entirely or 
you may, notwithstanding you find that some 
part of it is false, believe some other part 
of it. 

We therefore submit that there is no merit in 
appellant's arguments on this assignment. 

SIXTH ASSIGNMENT. 

At the trial appellant took the stand and tes¬ 
tified in his own behalf. On cross-examination he 
was asked if he had not on certain dates been 
convicted of some seven certain offenses, including 
petit larceny and robbery. He stated that he could 
only remember the convictions for petit larceny and 
robbery. (Bill of exceptions, p. 30.) No objection 
was made nor exception taken to this testimony, 
nor was any motion made to strike it out after 
it was given. It is now claimed by appellant that 
this was manifest error on the grounds (Brief, p. 3) 
“that no record or certified copy, as required by 
section 1067 of . the code, was produced, and that 
section evidently gives the right to inquire as to 
such facts on cross-examination only when a court 
certificate is at hand and to be offered.” 
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Section 1067 of the code provides, in part, that 
the fact of previous convictions “may be given in 
evidence to affect his credit as a witness, either 
upon cross-examination of the witness or by evi¬ 
dence aliunde, and the party cross-examining him 
shall not be concluded by his answers as to such 
matters. In order to prove such conviction of 
crime it shall not be necessary to produce the whole 
record of the proceeding containing such conviction, 
but the certificate under seal of the clerk of the 
court wherein such proceedings were had, stating 
the fact of the conviction, and for what cause, 
shall be sufficient.” From the foregoing it is ob¬ 
vious that it is only necessary to produce a cer¬ 
tificate if it is desired to prove previous convic¬ 
tion where the person being examined has denied 
such fact. However, it does not appear from the 
record that the certificates mentioned in the sec¬ 
tion were not at hand to be offered and were not 
offered for the reason that, defendant having ad¬ 
mitted certain convictions, it was not desired to 
press the matter further. 

We submit that it is clear from the record that 
no error was committed by permitting the questions 
complained of being asked. 

SEVENTH ASSIGNMENT. 

In respect of appellant's seventh assignment of 
error, it should be noted that the assignment relates 
only to testimony of the witness Irene Gordon 
Ransom as to statements of Roy Gordon, made 
just after the commission of the offense (Rec. p. 20). 
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In appellant's argument, however, he claims that 
there was error also committed in respect of the 
testimony of Patrick O'Brien, who testified before 
the nolle prosequi was entered as to Chase that he 
brought Chase from Baltimore, where the latter 
had been arrested on the charge of killing Miller, 
and that Chase told him that he, Chase, and Rufus 
and Roy Gordon were at 1621 Twelfth Street north¬ 
west on the night Miller was killed; that Rufus 
Gordon said he had a good gun and had to make 
some money; and that Chase said he went with 
Rufus and Roy Gordon a part of the way and then 
left them (bill of exceptions, p. 8.) There w r as no 
objection made to the giving of this testimony, 
nor was there any motion or request made to the 
court, to instruct the jury not to consider what 
Chase said against appellant; nor was there any 
motion made after a nolle prosequi w r as entered as 
to Chase to strike out this testimony. How r ever, 
at the close of the case, the court did instruct the 
jury upon this point, as follows: 

Before Chase went on the witness stand 
there was some testimony here as to what he 
had said away from this court room. You 
heard me state, on the objection of counsel for 
the defendants Gordon, that that testimony 
should be considered by you only as it af¬ 
fected Chase. Now that Chase is out of the 
case and you have not to consider the ques¬ 
tion of his guilt or innocence, I say to you that 
you should disregard altogether and have out 
of your mind anything that some other wit- 


17 


ness than Chase quoted him on the witness 
stand as saying. So far as anything that 
Chase has said is concerned, you should con¬ 
sider only those things which he has said here 
on the witness stand. (Bill of exceptions, 
p. 3.) 

Nor was there any objection or motion made in 
respect of the testimony of the witness Irene Gordon 
Ransom, former wife of Roy Gordon, who testified 
that on the night Miller was killed Roy Gordon came 
home about 11.30 p. m. and stated to her that his 
brother had shot a man up on Lamont Street and 
Sherman Avenue. (Bill of exceptions, p. 12.) The 
testimony of this witness was clearly relevant and 
competent as to Roy Gordon. If Rufus Gordon con¬ 
ceived that it was injurious to him, he should have 
brought the matter to the attention of the court. 
Since he did not do so, but remained quiet, he is not 
in a position to be heard about the matter in this 
court. No exception lies to the admission of evidence 
competent for any purpose unless an instruction 
limiting its effect is requested. (Commonwealth v. 
Wunschj 129 Mass. 477, Mills v. State , 74 Ala. 21, 25.) 
It, therefore, clearly appears that there was no error 
committed by the court in permitting this testimony 
to be received. 

EIGHTH ASSIGNMENT. 

In presenting appellant’s eighth assignment of 
error, it is stated (Brief, p. 4) that the court, “after 
telling the jury that the evidence in the case was 
purely circumstantial, proceeded to explain to the 
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jury the meaning of 'purpose' and 'intent,' and in so 
doing used language which had a tendency to con- 
fuse the jury and place the case against appellant 
before the jury in a light less favorable to him than 
to the defendant, Roy Gordon." 

There is no attempt by counsel to point out the 
confusing language, nor does he point out that part 
of the charge which put the case against appellant 
in a less favorable light. In this connection, it 
should be noted that the error assigned is that part 
of the court's charge "wherein he undertook to in¬ 
struct the jury as to what constituted intent and 

* 

purpose, in bringing to their attention the section of 
the code referred to in his charge." Since appellant 
is so vague in his specification and argument, it is 
difficult to make reply. A reading of the charge dis¬ 
closes that the court’s language was as clear on the 
question of intent and purpose as it could be reasona¬ 
bly made, and that the case stated against appellant 
was no more unfavorable than the testimony adduced 
justified. 

The real answer to appellant's argument, however, 

is the fact that he did not in any way point out to the 
court in what particular or respect the charge was con¬ 
fusing. And, as was said by the court in Price v. 
Parkhurst (53 Fed. 312, 313): "The party who con¬ 
ceives the charge erroneous in any respect, and re¬ 
mains silent, will not be heard to point out error after 
the trial." 
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Also, in the case of Alexander v. United States (138 
U. S. 353, 355), on appeal from a sentence inflicting 
the death penalty, where prejudicial error was alleged, 
the court stated: 

But the decisive answer to this assignment 
is that the attention of the court does not seem 
to have been called to it until after conviction, 
when the defendant made it a ground of his 
motion for a new trial. It is the duty of 
counsel seasonably to call the attention of the 
court to any error in empanelling the jury, 
in admitting testimony, or in any other pro¬ 
ceeding during the trial by which his rights are 
prejudiced , and in case of an adverse ruling 
to note an exception. [Italics supplied.] 

The record discloses that appellant had a fair and 
impartial trial; that no error was committed by the 
court; and that the evidence of appellants guilt was 
clear and convincing. It is therefore submitted that 
the judgment of the court below should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney. 

J. H. Bilbrey, 

Assistant United States Attorney . 
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